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Abstract

In September 2001, Daum Communications Inc. (“Daum”) filed a complaint
before the Korean Fair Trade Commission alleging that Microsoft Korea had violated
the Korean Monopoly Regulation and Fair Trade Act (“MRFT Act”) by tying the
Windows Messenger program to Windows XP. Daum subsequently filed a lawsuit
seeking an injunctive relief against the commercial launch of Windows XP. Daum
alleged that Microsoft’s action is aimed at monopolizing the fast-growing instant
messenger market by leveraging its monopoly power in the operating systems market
into the messenger market. Microsoft’s critics, including Daum, argued that Microsoft’s
actions are reminiscent of its illegal efforts to keep its monopoly in the Intel-compatible
PC operating systems market against the nascent threat of Netscape Navigator by tying
its Internet Explorer with Windows 95 and 98 and by signing exclusionary contracts
with computer manufacturers (OEMs) and Internet Service Providers (ISPs). According
to Daum, if Microsoft is allowed to dominate the instant messenger market by unfairly
taking advantage of its monopoly position in the operating system market, local firms
will be discouraged from developing innovative products. In response, Microsoft argued
that the functionalities of the Windows operating system have continually improved
since the first introduction of MS-DOS in the early 1980’s (e.g., graphical user interface,
internet connection, hard disk defragmentation, security, multimedia functions), and
integrating Windows Messenger into Windows XP is merely another instance of

improving the Windows program to better serve consumers. Furthermore, by exposing



Application Programming Interfaces (APIs) to third-party software vendors, integration
of Windows Messenger into Windows XP allows faster and cheaper development of
applications software that ultimately benefits consumers.

In this paper, we evaluate these two conflicting views on the basis of economic
theories of tying as well as jurisprudence developed by case law in the U.S., Japan, and
Korea. Our conclusion is two-fold. First, the inclusion of Windows Messenger into
Windows XP has negligible anticompetitive effects, because consumers can easily
download competing messenger programs and usually use more than one messenger
program. Also, it has not been reported that Microsoft engaged in exclusionary contracts
with either OEMs or ISPs that limit the distribution of competing programs. Unlike
internet browsers, instant messenger programs are relatively small in size so that it takes
only a couple of minutes to download them in Korea, where broadband Internet access,
such as ADSL and cable modem, is widespread. As a result, the main distribution
channel for instant messengers is the Internet itself, which no company, including
Microsoft, controls. Furthermore, the entry barriers to the instant messenger market are
low. In the Internet browser case, which is still pending in the U.S., Microsoft invested
more than 100 million U.S. dollars annually since 1995 in order to develop Internet
Explorer. As a consequence, competing companies have to invest vast amounts of
resources to compete with Internet Explorer and the entry barrier to the Internet browser
market is high. In contrast, as many as 30 companies are currently competing in the
instant messenger market in Korea, and such programs as BuddyBuddy and Genie have
gained wide popularity among teens by offering large-size file swapping functionalities
and games that are attractive to them.

Second, the integration of Windows Messenger into Windows XP makes it
easier for consumers to use instant messaging and also reduces third-party software
vendors’ development costs by exposing APIs. For example, Window Messenger’s
videoconferencing features could be used to enhance distance learning and software
developers could use its file-sharing and whiteboard features to build online
collaborative applications. An indirect evidence for efficiencies from integrating instant
messengers into operating systems is that Apple’s newest operating system includes
iChat, its instant messenger program, and Netscape Navigator 7.0 is bundled with AIM,
AOL’s instant messenger program.

As a matter of law, a comparative analysis of tying laws of the US, Japan, and
Korea shows that rule of reason should apply under each jurisdiction for an assessment
of the legality of an alleged tying of Windows Messenger to Windows XP. Under the
MRFT Act, in particular, there are three main requirements for illegal tying: (i) the tying



goods and the tied products are two separate products; (ii) consumers are forced to
purchase the tied product; and (iii) this is unjust in light of “normal trade practices” and
therefore threatens to impede “fair trade.” On the ‘separate products’ question, based on
the ‘indirect industry custom’ that competing firms in the tying product market have
integrated messenger programs into their operating systems and browsers, one can argue
that Windows Messenger and Windows XP are one product for the purpose of the tying
law. At the same time, however, one can also argue that there is currently a robust
distinct market for the instant messenger. Hence, our analysis is inconclusive on the first
element.

More importantly, however, our analysis clearly establishes that Windows
Messenger integration case fails to satisfy the second and third elements of the law.
Although Window Messenger is installed automatically with Windows XP, consumers
are free to use competing messengers alongside with Windows Messenger. Indeed,
because different instant messenger programs are not interoperable with each other,
many users do install and use more than one program at the same time. In this sense,
consumers are not forced to use the tying firm’s tied product, i.e., Windows Messenger.
Furthermore, since competing firms in the platform system market have also integrated
messenger programs and since competing firms in the messenger market are not
foreclosed from distributing their products, technological integration of a messenger
program into the operating system is not ‘unjust’ in light of ‘normal trade practices’.
This legal analysis is strengthened by the recent release of “Windows XP Service Pack
1.” This free update allows final consumers and computer manufacturers to hide
Microsoft middleware (including Windows Messenger) icons from the desktop and the
Start menu and to set competing software as default programs.

In sum, because of its negligible anti-competitive effects and substantial pro-
competitive effects, an application of rule of reason, which is warranted under the
relevant provision of the MRFT Act, leads to the conclusion that the integration of
Windows Messenger into Windows XP does not violate the MRFT Act.
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o = Jo B W K H o) xr | B olp N B g TR g W o
SRRSO Mo m) mR o) T AR o T T "W ~ 8 H e E % o o =
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] Z2A /\}7]. z}oh‘sl ?1: o%otq 1 7334_ 737@

AN2HE yalx 203 A FAEo] A|FoZEE v Al(foreclose) ¥ L JA| %
g o] AR AT EAL A QIAHE wAlAe] dX g wjxe} ¥ Ej_o]»Ofl OEM©]
U IAPSF WHERY AlekS At SA7F vlmoluy -8 vt A AAEHA ¢l
Atk

o] ot HhEAW Abdel] didh 2001 1€ 7= R wlo] a2 A
EALol gejote] wht 20021 9€ 4o Windows XP Service Pack 10] &A1 =Hl,
o]F AH|AEC] FEE UHYA tRE ol HX|SH mlo] AR AZEALY] 1]
= 9o (middleware) 2] ofo]& n}RSlHI AlZw| oA AbAlEt A AEES UE
E Z2a90 8 AXste Ao] wfg- &olaiAH, OEMERE 44 =90 & 7|2 =
2aow AHAstal vlo|ARAZEA AFY ofo]Z AAG HFHE Hvste
Aol EHYA. kA Service Pack 15 ARt AEg HAAZE A% XPo &
gEo] avel B F5 e AAATES U A A .

AEZA 0=, dAlA 715 SFAA Tl wE AAAA a3 71549
A P Az g8 g v& AAAS ade vl rvsit oA g%
G WA AR 2 FEANEE $8S AdE AdfAt FEE 71927
T A e

L A2RE WA AFY £AAA) Fo 7l

1. J2HE W4A /e E &4

AX~HE A A (Instant Messaging)©] &t S1E U] H&3ta e AEE7]E
Ao R BAE Fuwkal 11 g3k, AY, 3L F52, 53] 74 T AIH
oA A AfryAolds T3 T AMulzolt. AHE AXE ovdIe
] wAAE Abgate] AFE I A% A4 (peer-to-peer, P2P)H & W4 0] 7] wio]
Rk SRR W23 &g 3ds Fute do g ol m=me AOL ©
1997 W A5 A2 o] % o] §atE9 WA V| dowA F8 X HAE

NEFY THE AAEE wAA A ] 7, KISDIIT FOCUS 2001 7€ 3., pp. 48-51.
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assistant)’s 4171719 FFel fr-FA1717] ot M= WAAS FE A= ALk
2 ya, AN SR A4 de bdd 2ot 71wl AFE Adk? AAA
o= JAHE viA o] gelTe o W o, illelE 2001 | T HA o]
T 13T S dojdd oz Fate ol

U WA Muls ATGAE A 29 GAS WA dEEgAE
ok 2000 9 8 E HA oF 30 of s WA deH, £E A WA= o
& ) AA, ok HAIA, MSN HAA, W Ht)(Ele] ), XM(E%%’JE ol e
o, WAA pEdAe vMAdAZE HAE Y AZEWAA, QAR 2
A A, elqulo] ] HAA, EFHES] EFHE HAIA, dlegze Alo]HilA

BH7] ol Atk

A AR 2=o) vekstel FofEde] dE B WA A sor AHEAST
= FAoR Frbel g, 2002 A 8 AA AEM o] &Y of 74% BT
AAE o] g3ta = AoR vpobEa 9k 2000 W 12 € 161 W AulE g A
1w ZAMNAE T WALAZE 20%, oFF HAIA7E 14.9%, MSN #2471 13%, 1CQ 7}
8.7%, HTMTI7} 8.7%, Ze] o] 5.6%, 27kl Bt 5%, 7IEt7F 24.1%9] AldA
& At A= 2002d 94 AA A AfrEo g FA> 48] o F
A A L QlofA, FAF Aol we} MSN HA A ¢ thEo] tied 95 A 5t
At MSN WA A7} 958 4912 A5t Aoz Yehtzn Y

2o S EAA A A, AR 20021 59 28U AEML 71AL
http://www.etimesi.com®]| 4] 712 7}

B A7 Y Foog Erh Fold® 2002 29 2794 QIEY 7| A}

http://donga.com®l| A 734 7}

HRIAHE A M) o] & 1-R B ATk, T4 U, 2001 129 2694 AU
7| A}, http://joins.coml| Al 73 A 7}

PRI AHE wAA(IM) o] €A 13- Y ¥ EATh, TUA R, 2001 12€ 262 A} AU
7] A}, http://joins.coml| A 73 A 715

2 QIE Y o] 8 Au|At e E4] ZAPAZ B34, KISDI, 20001 12

720021 8 20th o]k AEUS o] &3 A9l 860 S AR 3 AR A=
MSN H A A 7} 66.7%, Tha A1 A 7F 10.5%, =80 27F 7.0%, oFS- WAIA 7} 5.3%= vlo]
ABAZE AZF AEFE W AGAS Bl (HIEIE 74% AAHEWAA AR, A%

.
W
o

o

, TELE 2002 84 5UAF IEPIL 7] AL http:/fjoins.comell A A 715

Ty o] AE AR 10 E AlQlste], &% o] A A 7T, od Ve

13



m A g A= 2000 W 10 € 7102 AOL & AIM HAIA 7L 2,150 W+,
ICQ WAIA 7} 910 Wk WO & AOL 9] AF&A7} 3,000 W WS Jo]AaL of% wAlA 7}
1060 ¥+ ¥, MSN ®|A1 A7} 1030 7+ Mo 2 AOL o] =A< | Y= AR Yo
M¥ 2002 3 5 4 dAle 2AF Aol wEh AOL o] A3E] €58 1 95 AAEHA
U MSN wlA A7 4] 243 232 Hol7|k k¥ 53], AOL 3 MSN Alo] 9
AR B vlo] A2 ALY E9L YiaFA o] o] eyl HEh9-A Al Ao ARz} 7
of A AEYl ZHE Frd A FFE Hau Yk o3 AAUYG] Hu

KR
= 0 =He = Ay vnH e dA ARES A FASL Yk (AT
E, =@z w9} AAY Mulx A% AXAE 2002 39 1394 A 7)AL

http://www.etimesi.com©| A 72 7} “o] AX E <ollof o] x]* YW T E F3|A AH] 27

=

AAFAIE 20028 79 199AF JNEJU 7] AL “H] A1 A G20 k], AT 20021 94
1142 QIE L 7]AL AR S gF 7]Abel] e 2002 49 A A MSN WA 4] o} oh5
mAA e A ERF =71 242 3000 B2 dolMH ded 95 2l slon Ay
o] &A= 1108 goll Fukg Ao g FAketal vt (‘=g =, AR JA-HE W
A AGA AR, AAAE 2002 49 487} 7)AL)

** Jim Hu, “AOL's lead in instant messaging arena dwindles,” CNET News.com
http://news.com.com/2102-1023-248700.html, November 16, 2000.

#2002 5¢ A AOLS AIMI} ICQL] AAA 5E5A7F 24+ 1 53 W3 19 23

olegtal T8, vlo]| AR AL E = MSNHIA A 9] 552} 427} 46009 oletal 574

(e

o

oh (OFF& A A 2AE g A eokth) d AH Y A A7 Jupiter Media
MetrixAbll wh2 20029 39 @A v el A S5A7) o AA AHER} V] E 02
AIMe] 7505t g, MSN "2 A4 7} 6807 5, oFF- A A 7} 4505t o8 2AFE 1T Jim
Hu, “Cries to open up IM have quieted,” CNET News.com http://news.com.com/2100-1023-
911820.html, May 13, 2002.

Y ARRE WAA AR A FED

o
ok
i
o,
rlo
S
s
__)&I
Lo,
>
@)
=
o
A
ald
=
>,
X
fo
Lo,

< $K(interoperability) & 71 5-3F= 59 WIEFA Q] S S ALY Aul A AE A e S
AA ek vhel Az AT EAS NE AAAE] T Aolth ofi= A8 Beks
A Aol Al AOLS] AFB|ALRD Ul2Alo] Ao T3] mfo] AR A E A7} of ] 7hA] Wi}

A 9E ATl AOLe] T3] A3t Hith o] o]

lo

°

. Jim Hu, “Gates urges regulators
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< AT vl ARATEAZL AOL WIAAE webs7] flel] 7] MSN wWAlA ¢ 7]
Te WE Astste] £, AR, +484%7 s, €% AF e, A8 Hst H o
F3le 75 Fol Ztstd A= WA (Windows messenger)E 2001 1 10 ol A
0 £z A Xp o] BRAA, srolaRATEAS] AR B WEA
of A= XP 9] FA AV|E A% WA A& FHteF aq-stal, St o
gol shol22ATEAE BAAUY e FANG Audn HlFANTLE
& ARl AEstA e AZI7E HAnh

A3 E
Hol| we} A& g oﬂ‘ﬂ 71533 AHAt .lfl‘J/\c‘)]O] A FEEH g 7H
FEIZE A 1980 Ao 27)ell= HIFE S T 273 A] (main mi
sto]l AFE Y st=dgoj(vlid, st 2 5 WiF AAe ZdY 5 9F XLX] )=
AL & TR A5s AN TS T o] F lEot <
9] x86 TZAIME 7IRto R sl Qe 33 9|A] %A A (Intel-compatible PC
operating system)’9] 7-¢- vlo] AR AT EALS] AAA = AR HHE A ¢

85} ‘text user interface’?] MS-DOS 7} 1990 Wdtjo] Eoj9tr oo &

& A5k “graphical user interface’$] Windows 3.1 ¢} Windows 95 2 &3 WA %o A&
o] Aol thE FHHAT. ok B Ue S UEHT A& das
7I'5, CD ¢17] 3L 7] 7%, 4‘“/”3«1 T Aol T, e vaA 57# 2
T A N 271 EAe] S
of, 7k4 tiv] Anjap #ejo] Al o

7l 9Ala aHAF a9 %i‘roﬂ e} %% EEZ%@] TR E
AEo] gt FGAAY E sl Fa8 V)5S SEZEHY & F(platform)

to address instant messaging,” CNET News.com http://news.com.com/2100-1023-250008.html,
December 18, 2000.

AR Vs Tl o3k EAAA L] LA o MG AAH Bt =

Steven J. Davis, Jack MacKrisen and Kevin M. Murphy., Economic Perspectives on Software
Design: PC Operating Systems and Platforms, University of Chicago Graduate School of Business

Working Paper, (2001).= %2, (http://gsbwww.uchicago.edu/fac/steven.davis/research®l] A T}

2E 7}5)
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o2A oy 7B 71RAQ V%S ATste Aleolth? dE Eof, ~3dd v
agAY, SEs g FAEAY, HolHE Adsts 7T §, e &XZEAWE0 ]

$om FYsol e AYES LAAA A=) TP OJF 3§ Tz

& 3
W IE (AP R & N(expose)etd 58 AZEL O] WEPA = ol#F 7]EA
A AYE Fdoke s MER AT A glo] LIAAY APL & o] &(call)dt
W F2e] VEA, A dAdAE 2 W, SRFoRA FeAS tEvkes
TR A F H]E%ﬂ%— o] &3 AAZE SISl A AHUS o] &F
MESA SA19 vjopy Wb Jres Zcketd, SAAA ] MHEAES HFEH ol &
AER ol oled WEYA 7|se Ax 88 F =T JHY T UESNA
S o] &F AR VIS Aol LEAAY sExRaY FUFoRA A4
Ao zgatofol & mj¢ Fag 847 HT

T Ee PC AREAE Tl FAlFToR HAg-Hol dy o] gHYo, A

A$AL PC AGAL AANAL FASA Frigo] olF AL gL 1
S0 AAZE BAlo] o]FolAA e ¥ ohle 2 HAS FRad 4T A

RS
Aee B0l Ytk A2HE HAAE o

shar sl El, HAA 715E FAAA E3AT= A2
A7) #E e g Qg o] AAP)Y] AT B ARYA A

o

[
il
4
&
o,
2
2
o
i
oX,
o)
o
£ .
>
=
By
W)
o,
[o
=,
]
o
rr
o=
>
=
=
o
(@]
5
o]
@
=3
N 01

mEgold vdt L8 ATEY A g x}7] X}AA APIE A& st

OJ JAVAS] wj3E #%OJ o]

32 United States v. Microsoft Corp., 253 F.3d 34, 53 (D.C. Cir. 2001).

* Windows' Macintosh*] 8 TF2 G A Ao A &-&Z 273 Alo]o] T3kAdo] Unka o
2 gle A2 wGAAS] APV A= v27] mZelr, T84S fAsH7] A= Al
7t} v]go] ol AQ %= WY (porting) 2 S 7 A oF gt} United States. v. Microsoft
Corp., Findings of Fact, U.S. District Court for the District of Columbia, Civil Action No. 98-1232
(TPJ, 1999), p. 30.

3 Ronald Cass and Albert L. Nichols, “Windows XP: New Features Worry Competitors, But Would
They Harm Consumers?” NERA Working Paper, August 2001.

http://www.nera.com/wwt/publications/3655.pdf
35 United States v. Microsoft Corp., 253 F.3d 34, 53 (D.C. Cir. 2001).
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& Ax9o S44 A9l dg AFoE WEgaL, o] fYo s nfe]aRAT
EAZE AAR 19 Bapg-A¢l QIEY aZzoje) o] st ¥atE Ttete A
3 S obyel, OEM, ISP, ICP &3 Ak o= & vnAlelHE A%
ol A wl Al (foreclose) A thi= Zolth®* wlar MFAF} mlo] A2 LT EALY] Frojekd <l
2HE HAAR vEgole shuz Aosta & vl vEdo =AM 75 s
A AVHEAA ZAAORE =93t

1L 71927)d & ZA o]&%% w39 f#y
1L A5H A &% 27] 449 AP
7t ATA AP o] Z(the classical leverage theory of tying)

79BN F ) B 2 ol AES stue H7IAR HolM ©d 74

o2 Fujate S T 7)Y g %""SXH%] TE 9\]3‘/} AR
A7 4 de o el =
tying product) AlFolA SHHES BHAg 7](o]stl A= ﬁsﬂ/\c} = 7]04’013} B
2tho] Aae A Aug S o Aol F AEIL Ba#AC e F AF
(complementary product == tied product)S ™ E(bundle)Z 7O -‘{JfUH StAY 7 AAL
T AES AHATE ) Al ALY S AR Tae AdEe Aotk vk 54
7190l F FHL F AES U= dujetd, HE AHAES F AR 5
25 Fujstoiof shu, F AES 1 AA Y] F43% 7HA e vaste A o

i-rﬁ H T vk 29 53 7I]lo] AHAE stow ARG B AEE &
Hlsh= dAY 54 B4 Ve RE B AES FEE A 3 3

Iz
1 el
10
)
—o
rir
e
o
2
l—lO

0 Oﬁ r
jﬂl
_l
i
=3
=]
o
2
=
o
%
F1‘

BE AP AR A2E 2
AR AlA vl A (foreclosure) =W F & A =
=495 1% (extension of monopoly power)sh= HH A 4]

3¢ United States. v. Microsoft Corp., Complaint, U.S. District Court for the District of Columbia,
Civil Action No. 98-1232 (TPJ, 1998)

37 Second Revised Proposed Final Judgment, February 27, 2002,
http://www.usdoj.gov/atr/cases/f10100/10146a.htm

g Aol N 2Alske 71918718 AAlelgel el £ o] g3 nrk AT BAL o

e, T E719] WA A o] E(1| W =10, http://plaza.snu.ac kr/~ssyi oA Th+2 = 7hH5)S

o
K
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AEA A2 o] Z(the classical leverage theory)s H}IZ o] 3t $-HE o] &4
OS2 AHE Aot F A AlFAM S4EE JH V1Yol AnAER stow v
EA AR 5 RS ek Al sk, B A Al e AR ZIdES miEel 7
hdn FA9 A9 HEA U e F 4EARY SREL wid A9
Aale] Z1EE A E o] &(leverage)st] T A AFE HRststa F7EH<
=4 olas ¥ g due Aol AFA Al o] 29 W&ot
W, 7] HYY ZFAHHYLA (per se illegality rule)S] A

AL ol& 47 v 25| o] Bl A= v i A
ol dzste] 71927 el v FAAR] dFE Hell Stk 19179 Motion

o

Picture Patents A7 A=, 93} A (film projector)e] 53 A= HA3H 7]l FAF
719 FujAtR stelw Apale]l It Atk A9stEE Fdow P, 193619l BM
Ao A= AlAE7(tabulating machine)?] 53]HS HA38H 7o ARAER slolF
Asbel Faet #|A Jlem wteA] Arloziy Fulstes 27k 194739
International ~Salt /\}74 A= Tx2H AFd A5& Fo9st= 7] A(salt dispensing
machine)®] S58AS HFa 7|¢lo] YARNER stodw FHEA] Aol Tgstes 4w
S AR EE §EOU% "1 195819 Northern Pacific Railway A9 79 A% 3]Ap7}
Aol Ak EXE AR AU st o= BP‘:*] e Axg o] gsto] =
L5 S AT v g o] Ul Ak B F 4E A 5HEE 5
Ao R dAiste adE 7hA 7] el Fde A

trade), & ‘A A3 (restraint of competition)= =43+ HHH A1ZXE

FA AP B3] International Sali(1947) FA 3} Northern Pacific(1958) %QL 7] 14*57]

o> oH
o4 o

* Motion Picture Patents Co. v. Universal Film Co., 243 U.S. 502 (1917). ©]3}ol| A 183} m
Y AL 52 http://www.findlaw.com/casecode/supreme.html ol 4] Th# =2 & ¥HS 4= 9]
=8

“ IBM Corporation v. United States, 298 U.S. 131 (1936).

“! International Salt Co. v. United States, 332 U.S. 392 (1947).

* Northern Pacific Railway Company v. United States, 356 U.S. 1 (1958).

Bolge dde G A RAL 7 Y27l B 7] ARl AB. Dick (1912)14 W)
P P BAS AP Aolth of AL FAIS S5 UL HEE AB. DickH} 4

N BANE AgFHE 2uAFEA WEA Aol FFFHE F, Fol, JAF A8

b

=5 a7ded, v dieS ofE 5319 A3e AR o= B F T Henry v. A.B. Dick
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of gt v oigde A AMper se illega)d HHS WEsHA xd3IGT
International Salf(1947) B2 71918715 3l BAAE AlFoA A= B9+
VA 2a e A g 9ol BAEA 0™ M Northern Pacific(1958) AHA 9
WAL Lol E thadt o] AWEt

N
i/
=
N
rir
o, OX
o2,
o
2L
r
ol
rlr
Y
o,
0,
o,
i
>
s
%0,
r
o oon

o}, Al7ka ghube] Hlgkh: 3] E o] o] E(one monopoly profit theory)

NAE719) Mg A2 ded A o] &3} ofo] AT v tiH
of Aol thal ‘A]7}al 8F3}(the Chicago school of antitrust)’ 2} =8+ U H7AA|
S 1950 T e vl S8 s SRGlTh ATkl 2AF A AAISE ThE
Aaron Directorol| A 43t A|7}al Stuls= AEA wjA| o]2o] AA o2 o
A U d debgdol dojso] dgS AAsGT A7k stake] giz Al of
& ARl Posnerd] WEE At o2& Theat e AW Aol gk,

A o2 T WA, eln ABA e o F 4FE 54 /Y
o] RYAE SHANE AT HPAA B s Uk F oA 5§
Aol sl BHuT drke A FUE E HAR, 2047 BAlo] g

Company, 224 U.S. 1 (1912). 7191 & 71l &t oid o] del|7F viA A | A7) = 7191t

Agzz], o 2 =0 FAS efAA ol web A E 7] Hof] AAAL FH oz
MNAHS FA A 02 7F38kA] 7] Clayton Act”} 19141 53} o]t} (F. M. Scherer and

David Ross, Industrial Market Structure and Economic performance (1990), 3rd edition, p. 567.)

* “Not only is price-fixing unreasonable, per se, but also it is unreasonable, per se, to foreclose
competitors from any substantial market.” International Salt Co. v. United States, 332 U.S. 392, 396
(1947). (W A& 2HA)

* Northern Pacific Railway Company v. United States, 356 U.S. 1, 6 (1958).

% Aaron Director & Edward Levi, Law and the Future: Trade Regulation, Northwestern University
Law Review, vol. 51, p. 281-296 (1956).; Ward S. Bowman, Tying Arrangements and the Leverage
Problem, Yale Law Journal, vol. 67, p. 19-36 (1957).
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*7 Richard A. Posner, Antitrust law: An economic perspective (2001), 2nd edition, pp. 198-199.
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o] F AE 244 (essential) 0] 2= 7 o]t} ®

o
T
e
>
lo

S
=

AlZkar gat7p FAetzo]l 719#719 HA o] F AE AFY 5x1EES F

FE AR ATt Zlo] ofyuH, o 719 Eel 7¥BIE =7k ol dis)
A7t gl H AdEe #4 A(quality control), & AJAR-ul-f5o] A
A 2t

(economies of joint production, sales and distribution)®} £ &&4 A3 a3 9 7}
" (price discrimination)'s- A4 grh. WA S Ao A 7]

Ay B, O va dolA 84 Al mdel #e Ay 2o

2. A7kl 3tate] o3 1 P

7}, 744 2} o] Z(the price discrimination theory of tying)

(1) ¥ AFE 2ugo] meh Ao Aol7 g AL

=4 719 ¢4 A4 71dHe gy AN A AuEs o] &t A
o] 7tAE A BlEollA 54 JHA 0w st 54 olas EH 4 vk 1Yy
AHAES AE &= Argrit & Flo] dybAolnE 53 71YS &H|AHEY]
A5 &5 Hdlgt A3 motate] JE avjakY] AE &9 uwet b7 thE T}
AL wazt s, o)Hdt A|EE 7FA X (price discrimination)©] 2kl St W] E
=4 71ge] 74 ApEs AR xR anAe] A& &9 9HE] dtotet
of AH|ztuith O 7HA S w7l AL A9 E7FsEH, diFEY A5 54 714
& aHAEs 2 ONES F A DY JHom Eiete] A& &7 2 A
Av =& 7HAS AAsta, e JdoAle v 7H4S d4sit. 34 7143 o
ol 7HAS 2 ujA AE £ W dAEd A= & A S AT Ao
A dojt} 744 Aol AHRp AR AA ALg] Ao WA= G| s
e ASA A 0] o] FoA] skl F8% ik 7H4 abo] o] Fo AW i
w9 AF dF AHAES EHE Bude b8 AHAES JYs B, 54 7
ol dF 2HAES EdE Bl e &HAES Bt glon, ywA A9
= 45 AR FYs Bi g8 MHAES E3E BA FoHA 7199 oY
o] o= el E JfA(Pareto improvement)©] 7}53lr] wjito], 53| w9l
a7 oA geve oth?

* Michael D. Whinston, Tying, Foreclosure and Exclusion, American Economic Review, Vol. 80, No.
4, Proposition 3, p. 851 (1990).
¥ 2} A8k )-8 Hal Varian, Price Discrimination, Handbook of Industrial Organization, Vol. 1,

North-Holland: Amsterdam, (1989); Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial
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o =4 olg< d
F At Yot I o)f F AEI F AFOR o]FoW AAES Hol A}
ot At A& BY% Fo Zlo|BE, B AEY AH[FOR AR AE &
oF S8 (metenT T 7] witolth. 71927 Aok durASl b4 ApE bt
WM Z AR AHAE S8l Begte g8 2RAES oS B 7 glen, 5
8 ol EEE HA GowA IR AHAER VYL o]ds A He dHE
o] dojd = Qlom= 5183 R A o1A] ¢kt
olelgt 7H4 Al o]&2 AARE 7 tigdelA oE 27| AI(EAIS ¥
@, Fol, YAE 71 F AB. Dick(1912), Ait71eF AX| FtEE 719 F IBM(1936),
2w T A AFS 7Y I International Salt(1947) A )M 714 E°] 79
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HY 9] o & £, “There are four elements to a per se tying violation: (1) the tying and tied

goods are two separate products; (2) the defendant has market power in the tying product market; (3)

the defendant affords customers no choice but to purchase the tied product from it; and (4) the tying

arrangement forecloses a substantial volume of commerce.” United States v. Microsoft Corp., 253

F.3d 34, 85 (D.C. Cir. 2001).
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(2002).
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Robin Cooper Feldman, Defensive Leveraging in Antitrust, Georgetown Law Journal, vol. 87, p.
2079, (1999).

AEEg o] HAY 7% Halo] W A28 A A LA TE bottleneck

719oNAl AR Eolo)s FAU viAE 4= Atk =2 ol s A= Janusz A. Ordover
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